In Canadian business law, directors have a duty to act in the best interest of the corporation, which includes the duty to assess, fairly and equitably, the impact of the corporation's actions and decisions on its stakeholders.
Introduction
The measure of a business corporation's success is undoubtedly its economic performance. However, to achieve an excellent performance in the long run, the corporation must make the best use of the talent and experience of all its personnel. It must protect its good reputation as an employer, supplier of goods and services, buyer and citizen of the regions and countries where it operates.
At some point in time, this statement would have been considered a truism.
Indeed, this concept of the corporation was dominant among large enterprises all through the 1950s to the 1980s. At that time, corporate executives and boards of directors were imbued with a responsibility for a broad spectrum of stakeholders. They sought to maintain a healthy balance between the interests of the employees, shareholders, clients, and the broader societyeneral. Financial markets, and the shareholders in particular, had relatively little influence on the decisions of a large corporation when share ownership was fragmented and its financing came largely from internally generated funds. pooling of the invested sums". The Court of Appeal added that [translation] "assuming that the shareholders seek to achieve the objects of the corporation, one can conclude that the will of the shareholders and the interests of the corporation usually coincide." (Peoples at paras 66-67).
Finally, in the eBay decision (Ebay Domestic Holdings, Inc. v. Newmark, 2010) , the Delaware Court of Chancery recently stressed the importance of the nature of the corporation in defining the corporate interest based on the interests of the shareholders: "Having chosen a for-profit corporate form, the Craigslist directors are bound by the fiduciary duties and standards that accompany that form. Those standards include acting to promote the value of the corporation for the benefit of its stockholders." (Ebay, p. 34) (Note 2).
The traditional conception of the directors' duty of loyalty is summarized in Figure 1 . (Gray, 2005, pp. 184, 193 & 194) According to this conception, the directors' duty of loyalty is directed to the corporation. This duty requires that they act in the interests of all the shareholders.
Figure 1. The traditional interpretation of directors' fiduciary duties
Strictly interpreted, the approach equating the corporation's interests with those of the shareholders has led the courts to rule that the directors should only make their decisions based on this objective, and disregarding any other consideration. For example, in Parke v. Daily News Ltd. (1962) , the British Court of Chancery noted that it was not within the authority of the directors to worry about the welfare of the employees, unless there was an incidental benefit to the shareholders.
The strict interpretation of the directors' duty of loyalty has however remained marginal. According to leading authorities, the obligation to act in the shareholders' interests must be assessed from a broad perspective that does not prevent the directors from taking the interests of the corporation's other stakeholders into account (Keay, 2013, p. 112) (Lizée, 1989, pp. 666-671) (McGuinness, 2007, pp. 971 and following) (Note 3). The interests of the shareholders are the primary purpose that is supposed to guide the directors' decisions. But to achieve this primary purpose, the directors will certainly have to make decisions that will also be beneficial for other constituents. As Professor Gower noted: "Even if, in a going concern, the company's interests are those of the shareholders [...] it will do the shareholders no good if the company has dissatisfied customers, faces an antagonistic central or local government and has angry pressure groups disrupting its annual meetings. " ( Davies, 1997, p. 604) . Thus, making a decision that simultaneously benefits the shareholders and the employees or consumers does not constitute a breach of the directors' duty of loyalty. On the other hand, the directors may not put aside the shareholders' interests in favour of other stakeholders.
Moreover, it should be noted that the duty to act in the interests of all the shareholders is not restricted by a time period (Note 4). The expression "all the shareholders" includes the interests of present and future shareholders: "This implies that there is no equation between the interests of the company and its sole shareholder or all its present shareholders because one must also take into account the interests of those who may eventually hold shares. (Lizée, 1989, p. 668) (McGuinness, 2007, p. 972) . The directors' duty of loyalty may therefore be interpreted to mean that the directors must act in the interests of present and future shareholders, thereby giving a long-term perspective to this duty. Thus, directors have the latitude to make decisions that do not maximize the corporation's short-term profits to the extent that these decisions benefit the shareholders in the long term (Note 5).
In closing, it should be noted that there is a lack of clarity as to the meaning of "shareholders' interests" (Keay, 2013, pp. 25-28) . The use of derivative products can transform shareholders' economic interests by sometimes making them totally indifferent to the results of the corporation, or by hiding their true interest (Hu, 1991) (Hu & Black, 2006) (Note 6) . The difference between the record date and the date of the vote also allows for arrangements to be made that affects the composition of the shareholder base. Similarly, the coexistence of different share classes raises difficulties in determining the shareholders' interests. Thus, in the modern world of finance, the concept of the shareholders' interests becomes somewhat murky and relative; it is not necessarily synonymous with the interest of the corporation (Hu, 1991 (Hu, , p. 1287 .
The Best Interest of the Corporation Defined as the Firm's Long-Term Interest

Canadian Law
In the Wise and BCE decisions, the Supreme Court scrapped the concept of the corporate interest based on the shareholders' primacy. In those cases, the Court proposed an interpretation of the corporation's interest which emphasizes the corporation's status as a distinct legal person. According to the Court, "the directors' duty is clear-it is to the corporation." (BCE Inc. at para. 37) (1394943 Ontario Inc. v. Roy, 2009) . This means that the interests of the corporation are not to be confused with the interests of the shareholders, creditors or those of any other stakeholders (Peoples Department Stores Inc. (Trustee of) v. Wise, 2004, at para. 43) . Thus, the directors always owe their duty of loyalty to the corporation, a legal entity distinct from the stakeholders (Gray, 2005, pp. 184, 193-194) . The corporation's interest is a broad and contextual concept. Since it concerns an entity with a perpetual existence, this concept applies to the long-term interest of the corporation as an ongoing concern. For this reason, according to the Supreme Court, the duty of loyalty "is not confined to short-term profit or share value." (BCE Inc. at para. 38). According to the Court, from an economic standpoint, this concept refers to "the maximization of the value of the corporation". In more simple terms, it requires the directors to act in a manner that makes the corporation a "better corporation" (Peoples at para. 41).
The reference to the maximization of the value of the corporation suggests that the Supreme Court sought to take into account the diversity of the interests that are combined in the corporation (Millon, 2011, p. 530 and following) (Note 7). In doing so, it refused to confine the interests of the corporation to shareholder value. This clarification is important because the notion that interest of the corporation is tantamount to its share price has led to major distortions in decision making and has been the object of scathing criticism (Note 8) (Lazonick& O'Sullivan, 2000) : "Creating 'shareholder value' has become the mantra of corporate management.Motivated by large incentive compensation linked to stock price, management would likely resort to all legitimate means to create value for shareholders" (Allaire &Firsirotu, 2009, p. 137) .
However, the Supreme Court refrained from proposing a definition of the value of the corporation. From a financial standpoint, this concept could be interpreted on the basis of the corporation's financial securities, i.e. the shares and debt securities (Note 9).
In fact, in financial theory, the value of a corporation is determined by the present value of future cash flows. This notion of value, which is conceptually impeccable, raises two critical issues: 1. The estimation of cash flows for several years into the future, an uncertain operation under the best of circumstances; 2. The determination of the appropriate rate to discount the future cash flows of a specific business over a specific time period given the risk associated with the realization of these cash flows. This determination can be subject to significant divergences that can lead to highly variable assessments of the corporation's value. However, this definition of value has the merit of capturing the effect of factors that are deferred in time, as well as changes in the level of risk as a result of decisions made by the board.
This measure of value is entirely compatible with the consideration of the long-term interests of significant stakeholders.
Indeed, by acting in the interests of the corporation, the directors will, by the same token, be making decisions that generally benefit all the stakeholders in the long term. In certain circumstances, their decisions will however make winners and losers of some of the stakeholders. The Supreme Court recognized this reality in the BCE decision, noting that, even in these cases, the duty of loyalty was owed to the corporation and not to stakeholders. At the same time, it noted that there was no principle "that one set of interests-for example the interests of shareholders-should prevail over another set of interests" of stakeholders (BCE Inc. at para. 84).
However, the Court refrained from formulating instructions to guide the directors in making trade-offs among divergent interests, leaving this issue to their business judgment. The Supreme Court emphasized the corporation's interest as those of an on-going legal entity. This necessarily translates into a long-term perspective in decision making. By stressing this perspective, the Supreme Court's approach goes beyond a zero-sum analysis in which trade-offs are made of costs and benefits to shareholders and stakeholders in the short term (Millon, 2011, p. 530 and following).
In closing, it is interesting to note that the impact of the BCE decision on the directors' duty of value maximization was considered in the Quebec case of Brassard c. Forget (2010) . In that decision, the Superior Court noted that the directors' duty of loyalty in the context of a change of control transaction is not limited [translation] "to only considering the interests of the shareholders or the immediate growth in the value of the shares" (Brassard at para. 161). Thus, [translation] "favouring the sustainability of the company is an eminently relevant objective and valid in the context of the company as an ongoing concern" (Brassard at para. 161). These comments echo the teachings of the Supreme Court when it held that the directors' duty of loyalty does not consist of maximizing short term share value. The corporation's interests may dictate other outcomes than a sale to the highest bidder. In that particular case, the sustainability and continuity of the company took precedence as an objective, rather than the maximization of short-term value in a context in which the bidder was not on a solid financial footing to carry through with the acquisition.
U.S. Law
Beyond Delaware, the constituency statutes, adopted during the 1980s and early 1990s by some 30 U.S. states, are influencing the directors' duty of loyalty and the definition of the corporation's interest. (Mitchell, 1992) (Symposium: "Corporate Malaise-Stakeholder Statutes: Cause or Cure?", 1991). These special statutes have modified corporate law by recognizing the authority of the directors to consider the interests of the other stakeholders in decision making. For example, since the adoption of such legislation, the corporate business statute in Pennsylvania states as follows: (Note 10) § 1715. Exercise of powers generally (a) General rule.-In discharging the duties of their respective positions, the board of directors, committees of the board and individual directors of a business corporation may, in considering the best interests of the corporation, consider to the extent they deem appropriate:
(1) The effects of any action upon any or all groups affected by such action, including shareholders, employees, suppliers, customers and creditors of the corporation, and upon communities in which offices or other establishments of the corporation are located.
(2) The short-term and long-term interests of the corporation, including benefits that may accrue to the corporation from its long-term plans and the possibility that these interests may be best served by the continued independence of the corporation.
(3) The resources, intent and conduct (past, stated and potential) of any person seeking to acquire control of the corporation.
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Clearly, this provision bears a strong resemblance to the Supreme Court of Canada's position in Wise. In fact, one would be tempted to consider that the Court has judicially created a situation similar to that existing under Pennsylvanian corporate law. (Note 11) In addition, the Pennsylvanian legislation provides as follows:
(b) Consideration of interests and factors.-The board of directors, committees of the board and individual directors shall not be required, in considering the best interests of the corporation or the effects of any action, to regard any corporate interest or the interests of any particular group affected by such action as a dominant or controlling interest or factor […] Here again, this provision is echoed in the Wise decision where the Court states that the directors must not give preponderance to the interests of a stakeholder.
According to a majority of commentators, the amendment of the Pennsylvania corporate legislation to all intents and purposes had the effect of preventing the application of the Revlon duties which hold that, when a change in control is imminent, the directors must maximize the short-term value of the shares (Orts, 1992, pp. 109-110 ) (Nickerson, 1998 (Nickerson, , p. 1380 ) (Springer, 1999, p. 98 ) (Wallman, 1991, pp. 186-187) . In other words, the objective guiding the directors is no longer transformed in the context of a change of control (Keyserv.Commonwealth National Financial Corp., 1987) . In addition, the constituency statutes broadened the directors' sphere of discretion in terms of defensive measures. Indeed, in states with constituency statutes, the courts have found that concern over the impact of the bid on the stakeholders as a whole could form the legitimate basis of a defensive measure (Keyser, 1987 ) (Baron v. Strawbridge, 1986 ) (Note 12).
English Law
In the United Kingdom, following an important reform of the corporate law, the Companies Act 2006 incorporated the principle of enlightened shareholder value (ESV) into the directors' duties (Keay, 2013) . Section 172(1) codifies this principle in the expression "Duty to promote the success of the company", which is associated with the directors' duty to act in the interests of the company.
172 Duty to promote the success of the company
(1) A director of a company must act in the way he considers, in good faith, would be most likely to promote the success of the company for the benefit of its members as a whole, and in doing so have regard (amongst other matters) to-(a) the likely consequences of any decision in the long term, (b) the interests of the company's employees, (c) the need to foster the company's business relationships with suppliers, customers and others, (d) the impact of the company's operations on the community and the environment, (e) the desirability of the company maintaining a reputation for high standards of business conduct, and (f) the need to act fairly as between members of the company.
The duty to promote the success of the company is a controversial one that has been the subject of numerous comments by authors endeavouring to set the parameters thereof. In the absence of significant judicial decisions, the true scope of this duty still remains uncertain. Nevertheless, based on the literature, we can sketch the outlines of this duty.
From the outset, the central notion of "success" is defined with a long-term perspective in mind. In the parliamentary proceedings surrounding the adoption of the Companies Act 2006, it was noted that "[f]or a commercial company, success will usually mean long-term increase in value." (Keay, 2013, p. 108, citing Lord Goldsmith in the parliamentary debates) Acknowledging the relevance of the long-term perspective, Professor Keay added that the success of the company could consist of achieving its business objectives, which, among others, may be financial or strategic in nature (Keay, 2013, p. 109) . In any event, the success of the company is assessed from the standpoint of the shareholders.
When the directors act to promote the company's success, section 172(1) requires that they have regard to a non-exhaustive set of factors which are of interest to the stakeholders (Note 13). The expression "have regard to" is ambiguous and has been interpreted in various ways. According to some observers, the expression means that www.ccsenet.org/jms
Journal of Management and Sustainability Vol. 5, No. 3; 2015 the directors must be systematically aware of the enumerated factors and consider them in making their decision which identifies the solution that is best able to promote the success of the company (Davies, 2007, at para. 6.38) . In Professor's Keay words: "So, directors are not entitled merely to take any approach to achieving an end result which they believe will promote the success of the company. They should consider how the end result can be accomplished and in doing this the interests of the constituencies come into play." (Keay, 2013, p. 128) The Companies Act 2006 provides no indication of how one is to balance the various factors when conflicts arise. Balancing is therefore a matter for the discretion of the directors in accordance with their duty to promote the success of the company for the benefit of the shareholders (Keay, 2013, pp. 134-135) . Insofar as they resolve the conflicts with care, diligence and in good faith, the directors should benefit from judicial deference (Beale, 2007) .
Ultimately, the duty to promote the success of the company imposes an obligation on the directors to consider the interests of the stakeholders in their decision making. In this regard, English law is more demanding than Canadian law, which only authorizes the directors to consider their interests. However, the Companies Act 2006 maintains the classical approach pursuant to which the shareholders' interests remain the objective that the directors must pursue (Keay, 2013, p. 216) . It is distinguished from Canadian law in which the corporation's interests are viewed from the perspective of the legal entity and not just the shareholders.
Summary
Since the Peoples and BCE decisions, the directors' duty of loyalty has been assessed from the standpoint of the corporation as a legal person. This duty imposes the obligation to act in the interests of this legal person, which is comprised of a group of stakeholders. This conception of the corporation's interests, which is echoed to some extent in the United States and the United Kingdom, seeks to take account of the fact that corporate governance is not limited solely to taking care of shareholders' interests even though only shareholders elect board members.
Corporate governance is more than simply managing the relationship between the firm and its capital providers. Corporate governance also involves how the various constituencies that define the business enterprise serve, and are served by, the corporation. Implicit and explicit relationships between the corporation and its employees, creditors, suppliers, customers, host communities-and relationships among these constituencies themselves-fall within the ambit of a relevant definition of corporate governance (Bradley, Shipani, Sundaram, & Walsh, 1999, p. 11) .
In practical terms, Canadian law has clearly established the legitimacy, for boards of directors, to seek to maximize the value of the corporation over the long term.
Canadian law and Supreme Court decisions also confirm the legitimacy of the stakeholders' interests in the directors' decision making. The Supreme Court has expressly authorized the directors to consider the interests of the stakeholders when exercising their decision-making authority, on the same basis as the interests of the shareholders.
The Decision-Making Process of Boards of Directors under Canadian Laws
Under Canadian corporate law, the directors have the duty to act in the interest of the corporation. In light of Canadian case law, the directors cannot restrict their definition of the corporation's interests to the interests of the shareholders alone. According to the BCE and Wise decisions, the directors' duty consists of maximizing the value of the corporation in a long-term perspective, and in the context of the corporation as an ongoing concern. In pursuing this objective, the directors, under prevailing case laws, are authorized to consider the interests of stakeholders.
In addition to setting the objective that should guide the directors, corporate law provides a framework for their decision-making process. Thus, directors have the duty to act with care when exercising their authority. Furthermore, they are subject to an obligation of fair treatment in making decisions. We intend to show that the concept of the interests of the corporation requires the board of directors to adopt a decision-making process that is sensitive to the interests of stakeholders.
Duty of Care
The General Standard of Conduct
The directors are required to act with care in performing their duties (Note 14). This standard of conduct has an objective component which requires the conduct of the directors in question to be assessed according to the standard of the reasonable person. By referring to this standard, the law does not impose a specific degree of care as it does in professional matters in which the person in question must act in the same manner as a reasonably www.ccsenet.org/jms
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The duty of care requires directors to conduct themselves as a reasonable person would in "comparable circumstances". As the Supreme Court has noted, this expression does not introduce a subjective dimension into the analysis of the directors' conduct that would allow for the assessment of their personal characteristics and motivations (Peoples, at para. 63). It only allows the circumstances of the factual context in which the directors were acting to be taken into account.
The expression "in comparable circumstances" justifies the consideration of the "prevailing socio-economic conditions". According to the Supreme Court, this expression encompasses corporate governance best practices: " [ t ] he emergence of stricter standards puts pressure on corporations to improve the quality of board decisions." ( Peoples, at para. 64). In light of the concept of corporate interest laid down in Peoples and BCE, best practices should not be limited to those that are developed with a view to promoting the shareholders' interests. Insofar as the directors must act in the best interests of the corporation "as a responsible corporate citizen", the expression "in comparable circumstances" should permit the consideration of exemplary practices relating to the social responsibility of corporations and sustainability, including the codes of conduct voluntarily adopted by corporations (Reiter, 2009, pp. 650-652 ) (Note 15).
In a nutshell, the requirements arising from the objective standard of care could be enhanced when these practices create higher expectations. Since they are contextual in nature, the standards and practices of governance are not automatically included in the standard of care, according to the case law. (Greenlight Capital Inc. v. Stronach, 2006, at para. 61) .Thus, it is up to the party alleging the breach of the duty of care to prove that the governance practices were included in the standard of conduct. Only in such a case can a transgression of these practices constitute careless or negligent conduct.
Duty to Inform Oneself
In order to fulfill the duty of care, the directors are under an obligation to adequately inform themselves in regard to the decision to be made by obtaining all the material information reasonably available in the circumstances. The development of the obligation to inform oneself owes much to the decision in Smith v. Van Gorkom of the Delaware Supreme Court. (1985) (Note 17). In that case, Mr. Van Gorkom, the CEO of Trans Union, had called an urgent meeting of the board of directors. At the meeting, Mr. Van Gorkom gave a presentation on a merger proposal for Trans Union. He summarily explained the transaction and submitted the proposed price for the shares of Trans Union. After two hours of discussions, the board of directors approved the transaction without having the opportunity to review the details of the merger, or seek an independent appraisal of the price offered for the shares. The Delaware Supreme Court held that Trans Union's directors had been grossly negligent by failing to inform themselves of the role of Mr. Van Gorkom in the sale of the corporation, and of the value of the corporation, when there was no reason for proceeding so quickly (Smith v. Van Gorkom, 1985, p. 874) .
In Canada, the Smith v. Van Gorkom decision has had a strong impact in matters involving change of control transactions. In that context, the courts have ruled that in order to fulfill their obligation to inform themselves, the directors may seek the advice of independent financial and legal advisors (CW Shareholdings Inc. v The obligation to inform oneself is not however limited to matters involving change of control transactions: "directors have been forced to adapt to ensure that they are fully informed of all requirements, operations, and considerations that ultimately govern their corporate decision-making capacity." (Reiter, 2009, p. 59) . The Repap decision illustrates the scope of the obligation to inform oneself. In that case concerning the terms of an www.ccsenet.org/jms
Journal of Management and Sustainability Vol. 5, No. 3; 2015 employment contract involving compensation that was considered excessive, the court held that the directors had the obligation to be scrupulous and diligent in making their decision. In this regard, it added that the courts could examine the information obtained and used by the directors: "Courts are entitled to consider the content of their decision and the extent of the information on which it was based and to measure this against the facts as they existed at the time the impugned decision was made." (Repap, para. 153) (CW Shareholdings Inc., 1998) . In addition, the court noted that, while directors are encouraged to consult experts, such consultation did not have the effect of relieving them of their duty of care in making the decision. (Unique Broadband Systems, Inc. (Re), 2013) . The directors were therefore required to maintain supervision over the preparation of the opinion on which they were likely to base their subsequent decision (Note 18).
The obligation to inform oneself is therefore well established in Canadian law (McGuinnes, 2007, p. 947) . This obligation must be assessed in light of the objective the directors will be pursuing in making their decision, which consists of maximizing the value of the corporation (Note 19). This means that, when making decisions, the directors should ensure that they have the important information that is reasonably available concerning all of the considerations raised by the decisions that are to be made (Reiter, 2009, pp. 61-62) (Note 20) . Thus, the information compiled by the directors should not be limited solely to the shareholder perspective, but should include the perspective of the other stakeholders particularly affected by the decision (Reiter, 2009, p. 652 ) (Note 21). And " [w] here the corporation is an ongoing concern", the information should be obtained on the basis of the long-term interests of the corporation (BCE Inc. at para. 38). Of course, the strength of the obligation to inform oneself will vary depending on the importance of the decision involved.
Obligation of Fair Treatment
In BCE, the Supreme Court ruled that the oppression remedy is relevant to the directors' duty of loyalty (Note 22). More specifically, the remedy has the effect of imposing an obligation on the directors to treat each stakeholder equitably and fairly when the directors are acting in the corporation's interests.
The cases on oppression, taken as a whole, confirm that the duty of the directors to act in the best interests of the corporation includes a duty to treat individual stakeholders affected by corporate actions equitably and fairly. There are no absolute rules. In each case, the question is whether, in all the circumstances, the directors acted in the best interests of the corporation, having regard to all relevant considerations, including, but not confined to, the need to treat affected stakeholders in a fair manner, commensurate with the corporation's duties as a responsible corporate citizen (BCE Inc.at para. 81-82).
In other words, the duty of loyalty has mandatory component taking the form of an obligation to treat the stakeholders fairly. The scope of this obligation is dependent on the reasonable expectations of the stakeholders.
According to the Supreme Court, "the concept of reasonable expectations is objective and contextual." (BCE Inc. at para. 62) Thus, "the question is whether the expectation is reasonable having regard to the facts of the specific case, the relationships at issue, and the entire context, including the fact that there may be conflicting claims and expectations." (BCE Inc.at para. 62) When such an expectation exists, the directors may not defeat it through conduct that amounts to oppression, unfair prejudice or unfair disregard of a relevant interest.
Nevertheless, the reasonable expectations must be determined on the basis of directors' duties (BCE Inc. at para. 64). This is necessary so that one can avoid the characterization of decisions as oppressive that were made by the directors in fulfillment of their duties. In this sense, the Supreme Court noted in BCE that, in the event of a conflict between the interests of the corporation and the reasonable expectations of an interested party concerning a given result, the corporation's interests prevail: "the directors owe their duty to the corporation, not to stakeholders, and […] the reasonable expectation of stakeholders is simply that the directors act in the best interests of the corporation." (BCE Inc. at para. 6)
The influence of the obligation of fair treatment on the directors' decision making relating to the stakeholders must not be overestimated (VanDuzer, 2010, p. 248 and following) (Martin, 2012) . From a substantive viewpoint, the oppression remedy only protects the rights and interests of securities holders, creditors, officers and directors (BCAQ, 2009 , s. 441) (CBCA, 1985 , s. 241) (VanDuzer, 2010 . The scope of the remedy does not extend to the rights and interests of other stakeholders, such as the employees. From a procedural standpoint, these other stakeholders do not have an interest, as of right, to institute an oppression remedy (VanDuzer, 2010) . In fact, studies have shown that the courts have rarely recognized that such stakeholders have the requisite interest to institute this remedy (Ben-Ishai & Puri, 2004 ) (VanDuzer, 1993 . In sum, the current state of the law is such that the obligation of fair treatment of stakeholders other than those enumerated in the statute is practically non-existent.
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Business Judgment Rule
The business judgment rule is a principle of deference guiding the courts in reviewing business decisions (Crête & Rousseau, 2011, p. 474 and following) . The deference has the effect of providing a shield to directors in the context of liability proceedings aimed at sanctioning breaches of the duty of care. Since the decision in BCE, judicial deference also protects the directors from challenges which contend that they did not make a decision in the interests of the corporation (BCE Inc. at para. 40) (Desalliers, 2009, at para. 26 ).
The judicial deference resulting from the application of the business judgment rule depends on two conditions. (Unique Broadband Systems, Inc. (Re), 2013) . First, the decision-making process must provide solid evidence of a reasonably prudent and diligent process in making the decision. Some of the considerations that would substantiate such a process include the seriousness and duration of the deliberations and the obtaining of all reasonably accessible and relevant information for the decision.
The second condition involves the examination of the substance of the decision that was made. This substantive component of the rule entails a review of the reasonableness of the directors' decision.
In the BCE case, the Supreme Court noted that judicial deference was called for when the merits of a business decision are under review (BCE Inc. at para. 40). Thus, judicial review consists of determining whether the directors made a reasonable decision and not the best decision (Maple Leaf Foods Inc. v. Schneider Corp., 1998 [A] decision may be unreasonable if there are good reasons for and against the decision but under the circumstances a person of sound judgment, giving appropriate weight to the reasons for and against, would not have made the decision. Accordingly, a decision may be unreasonable even though it was supported by some affirmative reasons and was therefore explicable, although on balance objectively undesirable (Eisenberg, 1997, p. 584) .
In summary, the business judgment rule gives directors the discretion to identify the interests of the corporation in concrete terms when making a specific decision. In other words, the rule limits the possibilities for contesting the definition of the corporate interest determined by the directors. However, this rule of deference requires that the directors have conducted a reasonable decision-making process, namely by acting in accordance with their obligation to inform themselves: "as a result of this new process-oriented emphasis, directors have been forced to adapt to ensure that they are fully informed of all the requirements, operations, and considerations that ultimately govern their corporate decision-making capacity" (Reiter, 2009, p. 59 ).
In conclusion, the risk of liability for directors will be greatest when they fail to adequately inform themselves of the impact of their decision, the decision is not reasonable as a result, and has detrimental consequences for the corporation's long-term value.
Enforcement
Since the obligation to inform oneself is derived from the duty of care, it is owed to the corporation, which is the beneficiary thereof. The corporation may sanction breaches through the institution of proceedings by the board of directors. Breaches of the obligation to inform oneself may also give rise to "derivative" action, instituted on behalf of the corporation, or to the oppression remedy. However, stakeholders (other than securities holders) cannot institute derivative action or oppression remedy as of right under the corporate legislation. Furthermore, as we noted above, the courts are still reticent to authorize such proceedings by the stakeholders. Therefore, legal proceedings by shareholders will likely be the means for sanctioning breaches of the obligation of directors to inform themselves. Proceedings could be instituted by shareholders based on the principle of the maximization of long-term value, by institutional investors applying a socially responsible investment strategy, or by stakeholders also holding shares of the corporation.
A Framework for Corporate Governance in a Multi-Stakeholder Contexte
Analytical Framework
We propose a decision-making framework in four steps for a board to fully discharge its responsibility under Canadian laws:
1) Be explicit about how the decision to be made relates to the objective of maximizing the long-term value of the corporation
The directors should have measures of the value of the corporation at their disposal and be able to connect the specific decisions to the maximization of that value. If the decision clearly serves the interests of shareholders, the directors should establish that these interests are aligned with the corporation's interests as a whole. In all cases, the directors have no obligation to act in the interests of each of the stakeholders, but rather, in the interests of the corporation.
2) Adopt a rigourous decision-making process making use of all pertinent and reasonably available information
The directors should adopt a fact-based, rigourous and explicit decision-making process. They should follow a logical and considered approach in the pursuit of the corporation's interests (In re Netsmart Techs., Inc. S'HolderLitig., 2007, p. 192) . To do so, given that the notion of the corporation's interest is focused on maximizing the value of the firm, they should identify the stakeholders concerned and establish their level of relevance for the decision. To facilitate this exercise, the directors could draw up a list, in advance, of the stakeholders and the nature of their interests vis-à-vis the corporation (Mason & Simmons, 2014) . The directors will obtain the important information on the stakeholders either from the management team, the stakeholders themselves, or independent external advisors, as needed. This information will enable them to assess the costs and benefits of the various potential scenarios.
3) Consider the reasonable expectations of stakeholders who may exercise remedies against the corporation
When making decisions, the directors should identify the reasonable expectations of the stakeholders (including the shareholders) whose interests are specifically protected by the oppression remedy. While corporate law is not settled on this issue, it seems prudent for the directors to consider the reasonable expectations of all stakeholders in making their decision. Of course, stakeholders' reasonable expectations do not take precedence over the corporation's interests.
4) Render a fact-based business judgment as to the course of action which best serves the long-term interest of the corporation
With the information they have obtained, the directors should exercise their judgment by identifying a reasonable course of action to further the interests of the corporation, i.e. which contributes to maximizing the long-term value of the corporation. The directors should weigh the advantages and disadvantages of "several alternatives" for the corporation, and then choose the course of action which appears optimal for the corporation.
Application: the Decision to Offshore Some of the Company's Operations
To illustrate the application of our analytical framework, let us consider the example of a board of directors considering whether to close a plant and relocate production to another country (offshoring) where labour costs are seen as cheaper. According to the classical approach, the board of directors could limit its analysis to the impact of the reduction in costs on the short-term results of the corporation. This course of action would appear a desirable one, and in conformity with their duty of loyalty, if it led to an increase in profits for shareholders. Thus, the directors could limit their analysis to a comparative study of the data on production costs.
But, the approach proposed above calls for a more deliberate assessment. Firstly, the directors should set out the goals to be achieved by the offshoring of production and its contribution to the maximization of the company's long-term value.
Secondly, the directors should identify the stakeholders concerned-particularly the employees, shareholders, local communities and governments-and should compile the relevant information on the consequences of the offshoring decision on those stakeholders in the short and long term. Here are some of the relevant questions that board members might raise:  What are the corporation's current returns (ROIC (return on invested capital) ROA 9return on assets), ROE (return on shareholders' equity)) and how would these returns be improved by the offshoring decision? How do these current returns compare with those of competitors and other relevant firms?

What are the total costs associated with the offshoring, such as the costs of transferring management personnel and maintaining them abroad, training of local manpower, costs of monitoring, etc.?
Have the corporation's competitors carried out similar offshoring of operations?
 Does the company currently suffer from a cost disadvantage vis-à-vis its key competitors? How vulnerable is the corporation because of its cost disadvantage? Is offshoring strictly a move to boost share price, but not a requirement for the firm's cost competitiveness or achieving an adequate financial performance?
How have operating costs evolved over time in the offshoring destination countries?
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What are the social costs of employee lay-offs borne by the society where the operations to be offshored are presently located?
Has the management held discussions with the affected personnel and unions to find alternative solutions and accommodations to avoid the offshoring?
What are the reputational consequences of the offshoring decisions on future relations with governments, on future relations with employees and unions? What government support may be required by the corporation in the near future?
What are the consequences of such decisions for the corporation's social legitimacy?
The information collected as a result of such inquiries will allow directors to assess various scenarios in full knowledge of the total costs, tangible and intangible, of the decision: the shutdown of the site and offshoring of production; a new deal with employees and unions to close the cost competitiveness gap and so on. In fine, directors must make the decision that will best contribute to the long-term welfare of the company.
Neither the interests of the shareholders, nor of the employees or other stakeholders should take precedence, per se, in making this decision. The directors should carry out an arbitration of the various interests with a view to identifying a solution that appears reasonable to them and corresponds to the corporation's long-term interests.
Conclusion
According to the Canada Business Corporations Act, and the interpretation thereof by the Supreme Court of Canada in two recent decisions, the boards of directors of Canadian corporations must act in the interests of the corporation without favouring any particular stakeholder, not even the shareholders. However, the Canadian statute identifies the stakeholders by name that have a right to the "oppression remedy": the security holders, creditors, directors and officers.
Thus, the Supreme Court enjoins corporate boards to make decisions in the long-term interests of the corporation, without favouring any stakeholder, but gives no remedies to the stakeholders (other than the shareholders, creditors, directors and officers) if they feel aggrieved by a decision.
This is a major flaw in the Supreme Court's decisions. On the one hand, the Court is generous to stakeholders in its definition of the corporation's interests. On the other hand, whether by omission or inadvertence, it fails to correct the fact that several key stakeholders have no access to the available remedies under the CBCA. Ultimately, this omission limits the effectiveness of the Court's decisions in favour of the stakeholders However, proceedings could be instituted on behalf of these "omitted stakeholders" by shareholders invoking the long-term interest of the corporation, by institutional investors invoking a socially responsible investment strategy, or by labour unions holding shares of the corporation.
Furthermore, in matters of unsollicited, or hostile, takeover attempts, the logic of the Canada Business Corporations Act and the Supreme Court decisions interpreting the act clearly giveto boards of directors of any federally (or Quebec) incorporated corporation the power and the authority to assess and reject such a takeover attempt if the board establishes that in its busness judgment such a takeover will not further the long-term interest of the corporation.
Yet Canadian securities commissions have taken upon themselves to curtail the power of the boards of directors by imposing on them restrictions and different obligations. The legal authority of securities commissions to enact policy instruments running afoul the Supreme Court's decisions should be subjected to a legal challenge. Whenever a company is targeted for hostile takeover, its board should ask the courts to invalidate the policy instruments of securities commissions which in fact prevent directors from fulfilling their fiduciary responsibilities as defined in Canadian laws and Supreme Court decisions.
Canadian boards of directors will be well advised to take into consideration the interests of a body of stakeholders in their deliberations surrounding a major decision, be they a takeover, offshoring or any other type of decision.
Canadian law also imposes a responsibility on the directors to be informed. To fulfill their duty of care, the directors have the obligation to inform themselves adequately about the decision to be made by obtaining all the important information that is reasonably available in the circumstances. In the contemporary context of search engines and the profusion of easily accessible sources of information, the obligation to review "all reasonably available information" sets the bar of the board's responsibility at a high level.
The risk of the liability for the directors will be greatest when they fail to adequately inform themselves of the impact of their decision on all of the stakeholders and, as a result, the decision is not reasonable and has detrimental consequences for the corporation.
Directors are encouraged to consult experts, but such consultation does not have the effect of relieving them of their obligation of care when the decision is made. The directors are also required to maintain supervision of the preparation of the opinion on which they are likely to base their subsequent decision.
We propose a four-step process for corporate boards to fulfill their responsibility to the corporation, which also takes the reasonable expectations of the stakeholders into account:
1) Be explicit about how the decision to be made relates to the objective of maximizing the long-term value of the corporation 2) Adopt a rigourous decision-making process making use of all pertinent and reasonably available information 3) Consider the reasonable expectations of stakeholders who may exercise remedies against the corporation 4) Render a fact-based business judgment as to the course of action which best serves the long-term interest of the corporation
